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PAGE

Statement ^

With great deference, it is submitted that this court

has fallen into grave error in the interpretation,

effect and application which it has ascribed to the

maxim that "He who seeks equity must do equity."

There are a number of reasons why this is so 6

As a matter of law, we submit the facts in this case

required a finding that the acts of the Board of

Directors, which inured to their own benefit and

precipitated the foreclosure, were a breach of their

fiduciary obligations. The authorities cited in our

opening and closing briefs, we earnestly submit,

permit of no other conclusion. In particular we

wish to invite the court's attention to the prin-

ciples and authorities cited in our opening brief

at pages 18-20, 32 and 42-3 12

This court in its opinion has commented upon several

matters—alleged acts of omission and commission

on the part of intervening stockholders, as dis-

tinguished from the directors—in such a way as to

give the impression that it is grounding its affirm-

ance thereon 1^
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chen, Receiver,
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To the Honorable Circuit Court of Appeals of the United

States, in and for the Ninth Circuit:

The intervener very respectfully petitions this court for

a reconsideration of the two appeals in the above entitled

cause, upon the ground that this court has by its decision

committed error, manifest upon the face of the opinion,

and held contrary to the decisions of the Supreme Court

of the United States and to other Circuit Courts of

Appeal.

Intervenor respectfully prays the indulgence of this

court in the presentation of this petition both because of
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the inherent importance of this Htigation and the funda-

mental principles of law which it is believed have been

incorrectly decided.

The grounds of the court 's opinion are succinctly set

forth on pages 9 and 10 thereof. In substance, they are

these

:

"In the absence of such repayment or tender, the

offer of the stockholder on behalf of the corporation

to do or have equity done by the corporation to the

bondholders who advanced this money would require

the sale of the corporate property. * * * There-

fore, the oifer to do equity, as a condition of invali-

dating the mortgage, was in effect a consent to a sale

of the property * * *. To repeat, the intervener

acting for the corporation, must either tender or pay

or offer to have the corporation pay, the interest in-

stallment due January 1, 1928, as a condition of

avoiding the acceleration of the principal of the mort-

gage, and may in that case stand upon the terms of

the mortgage and bonds which tix the time for the

return of the borrovred money, or must as a condition

of avoiding the mortgage and the bonds for fraud,

pay or tender the amount loaned thereon * * *

In either aspect of the case the decree appealed from
and the order of confirmation of the sale thereunder

thus did no more than equity required of the inter-

vener even if he had sustained his allegations of

fraud. Having failed to establish fraud in the exe-

cution of the mortgage, he cannot avoid the effect of

the failure of the directors to pay an installment of

interest due on the mortgage without doing equity to

the bondholders. No tender has been made by the

intervener of this money or any part of it."

This court has thus clearly treated the matter from the

two standpoints, namely : ( 1 ) of avoiding the mortgage

for fraud in its execution; and (2) of preventing the

acceleration of maturity of the principal of the mortgage



—5-
(by recognizing its validity and standing upon its terms)

because of the fraudulent default in the payment of an

interest installment. The same conclusion has been reached

in both instances: that the offer to do equity, in the

claimed absence of a tender, was a consent to or required

the sale.

On the tirst proposition, this court has expressly held

that there was a failure to establish fraud in the execution

of the mortgage; on the second, assuming that the inter-

vener sustained his allegations of fraud in respect to the

wilful default in the interest payment, it has construed the

tender to do equity as excluding a tender of the interest

and as constituting a consent to and requirement of sale.

Inter\-enor upon appeal has rested his case upon the

second proposition, rather tlian upon the mortgage's in-

validity, but the court has stopped at the threshold of the

question of fraud so presented. It has not considered or

decided the same, excepting possibly inferentially. It has

doubtless deemed such question immaterial, in the face

of the alleged lack of tender and the assumed compulsion

of doing equity only by way of sale. No authority is cited

in the opinion of this learned court for the conclusion

reached. W'e desire to address ourselves to the point so

made by this Honorable Court, to the end that, if the same

be found fallacious, a determination may be had of the

points urged as grounds for reversal on their merits.

With great deference, it is submitted that this

COURT HAS FALEX INTO GRAX'E ERROR IX THE INTERPRE-

TATION, EFFECT AND APPLICATION WHICH IT HAS

ASCRIBED TO THE MAXIM THAT "HE WHO SEEKS EQUITY



—6—

MUST DO EQUITY." ThERE ARE A NUMBER OF REASONS

WHY THIS IS SO.

Preliminarily, we may call the court's attention to the

decision of this court in the case of Pmi American Pet.

Co. V. United States, 9 Fed. (2d) 761, wherein this court

held as follows:

"We are unable to affirm the court below in hold-

ing that the United States, in order to obtain the

relief which it sought, is required to credit the de-

fendants with the sums which they expended under

the leases and contracts, and in holding applicable

to the case the maxim that he who seeks equity must
do equity. That maxim is as old as equity itself and
is of almost universal application. It means that he

who seeks the aid of an equitable court subjects him-
self to the imposition of such terms as the settled

principles of equity require. But the maxim is only

a guiding principle and not an exact rule governing
all cases."

I.

The complaint in intervention offered to do equity.

This was the equivalent of a tender to pay whatever in-

terest or other sums the court should require as a condi-

tion to denying a foreclosure decree to the complainant,

—

if indeed such a tender were necessary at all in this equity

proceeding.

Vallery v. Denver & R. G. R. Co. (8th C. C. A.), 236

Fed. at page 181

"This is not a case where equity would require the

plaintiff to make a tender in money of the amount
paid by the Denver & Rio Grande at the foreclosure

sale of the stock. Fraud is alleged, and the plain-

tiff is an officer of the court seeking to obtain prop-

erty belonging to the Midland Company for the bene-
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fit of its creditors. To require the plaintiff to make
a tender might defeat the action. When a plaintiff

seeks to set aside a transaction for fraud it is not

necessary or his duty to tender any sums which it

may appear that the parties guilty of the fraud have

disbursed. The complaint offers to do equity and
the zvhole case being before a court of equity^ if tlte

plaintiff is granted any relief the court at the same
time may make the granting of the same conditioned

upon the doing of equity by the plaintiff to defend-

ants. Just what form the relief will take if any is

granted will depend upon the facts when they appear.

It is sufficient now to say that the facts pleaded en-

titled the plaintiff to a hearing as to their truth."

21 C. /. 179, Section 161:

"An actual tender is not essential to equitable re-

lief where the party offers to do equity in his bill."

21 C. J. 400, Section 421

:

''There are authorities holding that since this

maxim is not one of pleading but pertains only to

the administration of the relief to be awarded, such

offers are not necessary, or that at any rate mere
general offers will suffice."

Peak V. Peak, 137 Am. St. Reps. 649:

"It is finally insisted by counsel for respondent that

the bill states no equity because appellants did not

tender to the respondent the amounts due by each of

them on said notes.

This insistence is untenable, for the reason that in

equity the rule is, if the bill contains a general offer

to do equity in conformity to the decree of the Chan-

cellor, that will suffice without making an actual

tender.

'* * * If the case were at law the contention

would be sound beyond question; but it is in equity

and the better doctrine seems to be that under a



—8—

bill (good otherwise) containing a general offer to

do equity, the Chancellor, as the price of his decree,

may let conscience have full play in doing her perfect

work in disentangling the relations of the parties and
in placing them where they were before as nigh as

may be.'
"

Twin Lakes L. & IV. Co. z: Dohner (6th C. C. A.), 242

Fed at page 402:

"It (the bill of complaint; does not tender back

possession or in terms offer to do so in connection

with the desired decree of rescission. It is clear

enough that the case lacks that actual return or

tender of the property received which is normally an
essential prerequisite to an action at law to recover

the consideration paid; but the same rule does not

apply to an action in equity. By such an action in

equity the plaintiff brings the controversy into court

and must undertake to perform whatever conditions

the court may decide to be equitable, if it eventually

declares the right of rescission.''

II.

The maxim in question can only be invoked as against

a plaintiff who seeks affirmative relief. It cannot be in-

voked as against a defendant setting up a matter of de-

fense. In this case the intervener has merely set up de-

fenses which should have been set up by the defendant

corporation. Hence it is not true that the intervenor is

an "actor" in the sense in which that term is used

when invoking the equitable maxim quoted.

10 Cal. Juris., Sec. 51, page 511.

21 C. y. 176, Section 153:

**It is not available as against a defendant, although

seeking relief by cross bill where the relief prayed
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for is only incidental to the defeat of plaintiff's

claim."

Pomeroy's Equity Juris., Vol. 1, Sec. 386, page 718:

"The principle only requires the plaintiff to do
equity."

Attention may here be called to the recent work of

Puterbaugh's Chancery Pleading and Practice (1929),

Vol. 1, Sec. 37, page 741, where the author in treating

of the maxim under consideration recognizes that it is

applicable only

"where one is not defending against a claim but is

seeking affirmative relief to which as a condition

precedent it is essential that he tender an amount
due."

III.

The maxim cannot be called to the aid of a complain-

ant who himself is guilty of fraud.

10 Cal. Juris. 515;

Hibernia S. & L. Society v. Ordway, 38 Cal. 679,

683;

Clark V. Millsap, 197 Cal. 765, 7^3.

21 C. /. 178, Section 157:

"The maxim that he who seeks equity must do
equity will not be applied in favor of one guilty of

actual fraud. * * * In such case the maxim
that he who comes into court must come with clean

hands is applicable and controls."

See, also:

Pomeroy's Equity Juris., Vol. 1, Sec. 391, page 728.



—10—

IV.

The requirement to do equity is proper only where it

is sought to destroy security or to invaHdate obHgations.

The intervenor's position on appeal in this case has not been

that the mortgage should be voided, or that the complain-

ant should not eventually be entitled to receive the whole

amount of the principal and unpaid interest thereunder.

It has merely been limited to preventing the complainant

proceeding in the present case from taking advantage of

the wilful default in the payment of interest, leaving the

complainant free at proper times and in proper ways to

pursue the property which stands security for the payment

of all unpaid principal and interest on the mortgage in-

debtedness, as the court may determine, if same remain

unpaid.

Pomeroys Equity Juris., Vol. 1, Sec. 385.

V.

The offer to do equity cannot operate as a consent to

foreclosure and sale, since that is the very thing that the

intervenor was seeking to prevent because of the uncon-

scionable and inequitable procedure of the directors-cred-

itors of the defendant company, and would nullify all of

the foregoing unquestioned and unquestionable rules gov-

erning the meaning and effect of the maxim in question.

21 C. /. 175, Section 152:

"The party seeking relief is not required to sacri-

fice his own rights."

Finally, that such construction is subversive of the

true spirit and purpose of this maxim is demonstrated by

the decision of the United States Supreme Court in Neb-
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left V. McFarland, 92 U. S. 101, 23 L. Ed. 472, wherein it

is held:

''In cases of this character the general principle is,

that he who seeks equity must do equity; that the

party against whom relief is sought shall be remitted

to the position he occupied before the transaction com-

plained of. The court proceeds on the principle that,

as the transaction ought never to have taken place,

the parties are to be placed as far as possible in the

situation in which they would have stood if there had

never been any such transaction."

A foreclosure is the effectual consummation of the trans-

action sought to be set aside. This maxim requires a

restoration of the status quo ante—no default and no fore-

closure; not the very thing which the fraud itself sought

to accomplish. To the end that both parties to the trans-

action may be restored to their original position, the true

effect of the maxim in question therefore is: 1st, as to the

complainant, that the offer to do equity necessarily includes

a tender of whatever in equity may be justly decreed to be

due to it; and, 2nd, as to the defendant corporation and

its stockholders defending on its behalf, that they be exon-

erated and relieved from the default and foreclosure. To

hold otherwise, is to use this salutary equitable principle to

aid in the consummation of a fraud.

For the foregoing reasons and under the authorities

cited and quoted from, the intervenor maintains that the

decision of this court affirming the propriety of suit and

foreclosure, and the decree of the lower court to that

end, because of the alleged failure to make a tender of

the interest installment, is erroneous.
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In the language of the learned author of Chancery

Pleading and Practice, previously cited

—

"The technical rules governing principles of tender

in actions of law are manifestly not applicable to

the circumstances of suits in chancery, and a court of

chancery is not bound by any fixed rules on this

subject by which it will allow the substantial ends

of justice to be perverted or defeated by the omission

of an unimportant or useless act which nothing but

the merest technicality would require."

Puterbaugh, Chancery Pleading and Practice, Vol.

1, Section 3774.

As A MATTER OF LAW, WE SUBMIT THE FACTS IN THIS

CASE REQUIRED A FINDING THAT THE ACTS OF THE BOARD

OF DIRECTORS, WHICH INURED TO THEIR OWN BENEFIT

AND PRECIPITATED THE FORECLOSURE, WERE A BREACH OF

THEIR FIDUCIARY OBLIGATIONS. ThE AUTHORITIES CITED

IN OUR OPENING AND CLOSING BRIEFS, WE EARNESTLY SUB-

MIT, PERMIT OF NO OTHER CONCLUSION. In PARTICULAR

WE WISH TO INVITE THE COURT's ATTENTION TO THE

PRINCIPLES AND AUTHORITIES CITED IN OUR OPENING

BRIEF AT PAGES 18-20, 32 AND 42-3.

The question of the good faith of the board of directors

of the defendant company is not to be resolved in their

favor on the theory that what they did was a matter com-

mitted to their discretion or a question merely of internal

policy. If it be true, as this court has indicated, that a

"crisis" in the affairs of the mining company had brought

about the secret meeting of the directors and two stock-

holders in October of 1927, then most assuredly it was

no ordinary routine question of management or business

policy which confronted them, but a question vital to the
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company and to its stockholders. The conclusion reached

at that secret meeting was likewise kept secret from the

stockholders. The attempted justification on the ground

of debts and alleged exhaustion of funds was abortive

because there were no debts justifying the action agreed

upon, and there were funds and assets which would per-

mit of the continued operation of the company for another

eight months.

Therefore the question squarely presented to this Hon-

orable Court is whether the conduct and agreement of the

directors and Mr. Cole to deliberately default and permit

of a foreclosure which would be to their benefit as cred-

itors, was not the placing of themselves in a position

where their personal interests would be in conflict with

their trust obligations and duties as directors and trustees

of the defendant company. If so, under the authorities

the slightest circumstances are sufficient to compel a

nullification of what they did.

Their good faith cannot be bolstered up by the ante-

cedent situation in reference to the issuance of pre-

ferred tock and expenditure of funds. The propriety

of the directors' conduct in that respect and the ex-

penditure of the funds is not at issue in this case. The

mere fact, if it be true, that the response of the stock-

holders was not as great as it is now claimed it should

have been in taking up preferred stock, is of no

moment, first, because the record shows that the presen-

tation of the matter to the stockholders by the directors

was not in a way to inform the stockholders that any

crisis existed and it was not thoroughly and effectively

followed up. The record, however, shows that there was
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a very generous and prompt response by the stockholders.

The appellees cannot claim that because of their own

failure to more emphatically pursue the sale of the pre-

fered stock, the stockholders were then culpably indifferent

or continued to be indifferent about the bond issue. It

was largely underwritten by the directors before ever be-

ing offered to the stockholders. The bonds were ratified at

the meeting of January 10th, 1927, and on January 26th,

1927, only eleven days later, the secretary advised that they

had "all been subscribed for." [Tr. p. 468.] Finally, there is

no justification for the failure of the directors of this com-

pany, (1) to pay the interest; (2) to advise the stock-

holders of what they had done; (3) to inform the stock-

holders that if there were no method of refinancing found

and a wholehearted response by the stockholders within the

next six months foreclosure would be inevitable. In the

absence of such attitude and notice, the rank and file of

the stockholders of this company—^being ignorant of con-

ditions and the planned foreclosure—cannot with justice

or propriety be charged with indifference to the success-

ful continuance in operation of the defendant company.

Such failure to so act, coupled with the secrecy mani-

fested by the directors and the drastic action determined

upon by them, in our humble judgment, definitely and

decisively overthrows the fiction of their good faith, and

compels the application of the authorities that their con-

duct was at least such a breach of duty as to avoid the

taking advantage of the default they permitted.

The sufficiency of the evidence to justify the findings of

the District Court is implied in the opinion of this Hon-

orable Court, without discussion. In so far as factual
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considerations are involved, the opinion postulates the good

faith of Mr. Cole, in consummating the plans of the con-

trolling directors of Tonopah Extension. The record

abundantly demonstrates the existence of an agency rela-

tionship between Cole and the directors. Therefore, if it

be shown that the majority of directors were acting in

fraud of the rights of the corporation, as the evidence

completely did. Cole can stand in no better shoes than his

principals. He was furthermore a co-conspirator and

party to the fraud with them from its inception down to its

conclusion with the sale to himself. We submit that the

facts compel the conclusion of fraud, or at least construc-

tive fraud by reason of technical breach of trust obliga-

tions.

This court in its opinion has commented upon

several matters alleged acts of omission and com-

mission on the part of intervening stockholders,

as distinguished p^rom the directors in such a way

as to give the impression that it is grounding its

affirmance thereon.

1. We refer first to the statement in the opinion that

the intervenor advanced no plan by which the bondholders

could be repaid, and that no effort had been made to

meet the obligations growing out of the expenditures by

the receiver. To this we respond that had a plan been

offered beyond that which was suggested, as shown by

the record, it would have been futile and of no avail.

Certainly this court does not mean to hold that "Imd a plan

been evolved by the stockholders which was not acceptable

to the bondholders, tliat its nonacceptance woidd 4i<ive been

available as a defense to the foreclosure suit.
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As to no effort being made to meet the obligations in-

curred in the receivership, those expenditures were in fur-

therance of the fraudulent conspiracy and were originally

conceived as part of the mechanics then determined upon.

In this connection, we beg to quote from the language of

the United States Supreme Court in the case of Driiry v.

Cross, 74 U. S. 299, 19 L. Ed. 40, as follows:

''It is claimed that the sale at the Milwaukee Ex-

change, assented to by the corporation, conferred

rights on the purchasers of the bonds which cannot

be successfully attacked; but this claim is based on

the idea that the sale was for an honest purpose,

when, in fact, it was only part of a previously con-

certed plan to accomplish a fraudulent purpose. The
ceremony of this sale was a cheap way of showing

honesty and fairness, for it was very evident that an

advertisement to sell a large amount of the bonds

(having no market value) of an insolvent and aban-

doned railroad corporation would never attract the at-

tention of capitalists.

The scheme to acquire the property of this cor-

poration was, in its inception, fraudulent, and every

step in the progress of its execution was necessarily

stamped with the same character. There is nothing

in this record to mitigate the conduct of the defend-

ants, who purchased the Milwaukee and Superior

Railroad. They knew the road was abandoned ; the

company insolvent; the complainants unpaid for prop-

erty then in the possession of the corporation ; and
yet they combine with timid and unfaithful trustees

to get not only this, but all the property of the cor-

poration, and adopted a plan to carry out their pro-

ject, which resulted in raising the decree to an extent

that would necessarily prevent all fair competition.

The fruits of such an adventure cannot be enjoyed by
the parties concerned in it."

If therefore as the United States Supreme Court has

said, the sale in this case was but a step conceived in the
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inception of this fraudulent scheme to acquire the proper-

ties, and the receiver's certificates were also a part of the

mechanics to accomphsh that end, then under the decision

of the Circuit Court of Appeals for the Eighth Circuit

the moneys expended in connection with such certificates

need not be seriously considered, for

—

"When a plaintiff seeks to set aside a transaction

for fraud, it is not necessary or his duty to tender

any sums which it may appear that the parties guilty

of the fraud have disbursed."

Valtery v. Denver, 236 Fed. 181.

Furthermore, in obtaining leave of court to issue such

certificates, there was a wrongful use of the powers and

processes of the court, and nothing can be gained thereby.

Angle v. Chicago, 151 U. S. 1.

The alleged benefit gained by the stockholders, as a

result of the use of the money derived therefrom, is so

small and insignificant in comparison with the great loss

sustained by them in the sale of the mine, that it cannot

be availed of to overcome the fraud. At most, were it

deemed equitable to recognize the moneys thus spent, de-

spite considerations compelling a contrary conclusion, a

court of equity would make proper orders for their repay-

ment, but would most assuredly not feel impelled because

of such expenditure to affirm the fraudulent sale.

Even if the Receiver's Certificates are valid, as this

court seems to hold, that affords no reason, we submit,

for sustaining the decree for the foreclosure of the mort-

gage securing the bonds. The Receiver's Certificates had

not matured according to their terms at the time of the

trial and determination of this case in the lower court,
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and the foreclosure sale therefor was premature. The

repa\-nient of the moneys e\-idenced thereby is secured

by a first lien upon defendant's properties.

For a somewhat analogous situation, but equally invok-

ing the principle for which we contend, we cite Patterson

r. Blackburn, 47 Cal. App., at page 368. where the court

said:

*lt is contended on behalf of the appellant that the

plaintiff did not oflPer to do equity in her complaint,

and the court should at least have required the plain-

tiff to pay to the appellant the mone}* which the ap-

pellant ad\-anced to the plaintiff's husband. In other

words, that a court of equit)% determining on the ad-

mission of an unfaithful husband that he had de-

frauded his wife of her property- and had transferred

it to his partner in the entire wrong, should, as a
condition for the return of her owti property to the

wife, compel her to adjust the money arrangements
between those who had wronged her. This court

knows of no rule of equity which requh"es any such

adudication."

2. This court has stated that no reason is suggested

why the stockholders could not have purchased the prop-

erty at the time of sale. Here again we must point out

that such is not the remedy of the stockholders in a case of

this character, nor is it in fact any remedy at alL Are the

stockholders bereft of the aid of a court of equity to undo

the wrongful acts of its directors and relegated to an

opportunity- to bid in? Such bidding in would have

amounted to a recognition of the \'alidity of the receiver's

certificates, which more than doubled the amoimt of the

indebtedness. Any bid which the stockholders would have

made which ignored such receiver's certificates would have

been futile because less than the bid interposed by Cole.
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3. We believe that this court has overlooked certain

very essential and material facts shown by the record and

has failed to give proper weight to them. In particular,

no mention is made in the opinion of this court that the

meetings and plans and doings of the board of directors

and those in control of this company were kept an abso-

lute secret from its stockholders. There was no oppor-

tunity for them to join hands with the directors prior to

the institution of the foreclosure proceedings or to plan

for a refinancing by way of a stockholders' committee or

otherwise. The stockholders faced litigation with one of

the directors a receiver in charge of its properties. The

stockholders could do no more than to endeavor to defeat

the foreclosure action, and to register their objections and

protests throughout in an efifort to save their rights in the

premises. Yet the court, in commenting upon the fact that

the intervener did so object, states that it was his only

contribution.

Beyond this, the intervenor now stands accused of adopt-

ing a course which would wreck the mining property. We
say, without hesitation, that the intervenor, in combatting

what was then believed, and is still believed, to have been

a wrong perpetrated upon the intervenor and all stock-

holders, adopted in no single instance reprehensible tactics,

and his appeal to the courts was one made—and is still

made—with confidence that where there is a wrong there

is a remedy, and in the hope of saving for the corporation

and its stockholders this great mine. Nowhere in the rec-

ord is there any other position taken than that the court

should care for and preserve the mine. The objection

merely was to squandering money in exploratory and dis-

covery work, and to invalidate what was conceived to be an



—20—

ingenious device for augmenting the indebtedness. When

appellees, in their efforts to belittle the position of the inter-

venor and divert attention, charged that he desired to

wreck the mining properties, they made no attempt to sup-

port that charge by any citation in the record. It was so

preposterous that this intervenor—conscious that he came

into court with clean hands—did not deem it worthy of

notice, and did not point out that it was wholly unsup-

ported and in fact contrary to the record. This Honor-

able Court, however, has perhaps unwittingly done a

grievous injustice to the mtervenor by its severe and

unmerited criticisms.

So far from being concerned with the preservation of

the property for bondholders, we submit that where a

proceeding is tainted with fraud, it is more important that

the corporation retain its assets than that they be delivered

over to a majority of its directors acting in a fraudulent

capacity. The concern of a court of equity will be to pre-

vent inequity and to preserve corporate assets for the cor-

poration. The theft of corporate assets completely de-

stroys the rights of a corporation and its 3500 stock-

holders.

Very respectfully we say to this Honorable Court that

it is not the intervening stockholder in a stockholders*

representative suit who is on trial, but it is the directors

and those in control of this company. Either their acts

were fraudulent or they were not fraudulent. This court

in stopping short of a consideration (except possibly infer-

entially) of that question, has apparently absolved them

from wrongdoing without a determination of the same

upon the merits, and has animadverted upon the alleged
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conduct of the inter\^enor. In all candor, we must say

that his almost single-handed efforts to thwart the wrong-

ful purpose of those in control of this company by an

appeal to the court on behalf of its very numerous stock-

holders, has left him and them without a decision upon the

one fundamental question upon which they relied.

When this court alludes to the matters above mentioned

and states that these things were a burden which was

justly upon the intervener, it leaves entirely out of con-

sideration the fact that none of these matters have any

proper place before this court in its determination of

whether there was a fraud or no fraud. Whether the

foreclosure was justifiable and valid is to be determined

by what was done up to the time of the institution of the

foreclosure proceedings. These other matters have been

more or less skillfully injected into this case by appellees

for the purpose and in the hope of diverting attention

from their own conduct. Was it the legal duty of the

interv^enor to do any one or all of these things in order to

successfully impeach the actions of the derelict board of

directors in this case?

It seems to us that the question presented must be ap-

proached from the standpoint of what the duties and obli-

gations of the directors, as trustees for the company and

stockholders, were, and whether they so misused or abused

their trust relation as to prefer themselves by their

willful failure to pay interest to themselves, as creditors.

No justification is made for the act of the directors in

failing to pay this interest except that possibly they could

not continue for another six or eight months. Yet in far

less time than that, preferred stock and bond issues for
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the raising of money had been issued in the history of this

very company. Non constat the financial difficulties would

have been overcome in another six months or adequately

provided for in that time.

4. The court in its opinion has stated in several connec-

tions that the mine was a worn-out and worthless mine.

Yet the court has overlooked the fact that five-sixths of

its area had not been developed (as to which redemp-

tion should have been allowed), and that the record

throughout showed that everything pointed to valuable

veins lying to the west. Even Mr. Cole's own testimony,

quoted in the opinion, is to the effect that he "believed it

to be a great property". However, the sale did not demon-

strate its worthlessness because that sale was made under

conditions so onerous and burdensome as in all probability

to preclude bids. (Driiry v. Cross, 74 U. S. 299.) This

point was raised under the second appeal, but is not con-

sidered.

Can the court conceive that these directors and the Cole

interests would have shown such zeal in acquiring $240,-

000 of a total of $265,000 of a bond issue, the security for

which was a worn-out mine—bearing in mind their intimate

knowledge of this mine and their great experience in

mining ventures? In their haste to see to it that the bulk

of these bonds were secured by themselves and the Cole

interests, the directors did not notify the stockholders that

the company had been granted the right by the Arizona

Commission to issue the bonds, nor that the special meet-

ing of stockholders had ratified the issue, nor that legal

opinion had been obtained as to their regularity and valid-

ity, but sixteen days after this meeting the secretary noti-
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fied a soctkholder buyer that the bonds had all been sub-

scribed.

WTiether the mine was of great value, or little value or

no value at all, it was the property of the defendant cor-

poration and its stockholders, and if it were taken in fraud

of their rights, it must be returned regardless of its value

which has no proper place in the determination of the

question.

It seems to us that the appellees have by an admixture

of facts, arguments and fiction succeeded in smothering

the controlling legal questions and stifling a consideration

thereof.

Without unduly imposing upon this court by a restate-

ment of the principles and a re-citation of the authorities

upon which we relied in our opening and closing briefs,

we beg most respectfully to refer this court to those briefs

and to the authorities holding that conduct of the character

shown by the record in this case is a fraud and violation

of duties such as entitled intervenor to relief.

Possibly the error which, we sincerely believe this court

has committed in its decision in this matter, is best shown

when the decision is viewed in the light of its effect as a

precedent in other cases. We believe it will be seized upon

by every derelict board of directors as a precedent author-

izing them, when they are creditors in control of a cor-

poration, to throw overboard their stockholders and their

trust if they can show any complication in the financial

status of the company. We say this because, on the face

of the opinion, enough appears from what this court has

said and from what the lower court said, to justifv the

contention that where a board of directors is confronted
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with a possible dearth of funds which might not enable

it six or eight months hence to pay further interest

and continue operations, if that condition remained

unchanged, it is authorized to wilfully refuse two

months in advance of maturity to pay impending in-

terest on an obligation and thus permit a foreclosure

to result therefrom, even though it had an abundance

of assets on hand at the time with which to pay such

interest and carry on for a number of months, and even

though in the intervening months any number of expe-

dients could have been successfully adopted to relieve the

anticipated financial embarrassment.

We respectfully contend that the decision of this Honor-

able Court is contrary to the weight of authority and

reason, and should be reconsidered. Such reconsideration

is most earnestly solicited.

Appellant furthermore respectfully petitions this court

to grant a stay of the issuance of its mandate, to the end

that he may apply for a writ of certiorari to the Supreme

Court, should this court, in its wisdom, feel constrained to

deny a rehearing hereof.

Respectfully submitted,

James C. Sheppard,

W. C. Mathes,

R. L. Haight,

Haight, Mathes & Sheppard,

and

Ernest C. Griffith,

Attorneys for Intervenor.
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The undersigned counsel for intervener do hereby cer-

tify that in their judgment the foregoing petition for

rehearing is well founded, and they do hereby furthermore

certify that it is not interposed for delay.

Haight, Mathes & Sheppard,

By James C. Sheppard,

and

Ernest C. Griffith,

Attorneys for Intervener.




